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Lawyers referring cases to other lawyers are part of a 
tradition as old as the bar. An equally old tradition 
is lawyers losing those referral fees. 

Telling another lawyer that a client will be calling is 
a professional courtesy. It is not a referral agreement. 
To share a fee, the lawyers must agree to that, and do 
so in a way meeting the criteria of the New York Rules 
of Professional Conduct (New York’s Model Rules) and 
supporting case law. The courts have made this clear. The 
question is, how can lawyers validly agree to share fees, 
and thereby ensure that their mutual client is best served 
without dispute?

The Law 
New York statutory law recognizes that lawyers may 
share fees with other lawyers.1 But lawyers cannot divide 
a fee with a lawyer who is not associated with the same 
law firm unless (1) the fee is in proportion to the services 
rendered by each lawyer or by a writing given to the 
client, each lawyer assumes joint responsibility for the 
representation; (2) the client agrees to employment of 

the other lawyer after a full disclosure that a division of 
fees will be made, including the share each lawyer will 
receive, and the client’s agreement is confirmed in writ-
ing; and (3) the total fee is not excessive.2 

In the tort field, whether a fee is excessive is gener-
ally not in dispute. Personal injury and medical mal-
practice contingency fee agreements meeting the statu-
tory requirements are not excessive.3 Neither are court-
approved infant or wrongful death settlements. 

Rather, lawyers lose referral fees, or become entangled 
in referral fee disputes, in five historical ways. We dis-
cuss each below, and provide ten ways to avoid these 
scenarios. 
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lawyer has not refused a request to contribute more sub-
stantially.10 Thus, where a written fee-sharing agreement 
called for one third of the fee to the referring lawyer, and 
that lawyer performed 10% of the work on the case, the 
referring lawyer was entitled to the one-third fee share 
in the agreement.11 The referring lawyer, however, must 
show that he or she did some work.12 

Sometimes, the referring lawyer does not work on 
the case. In this instance, the lawyer still may share the 
fee according to the fee-sharing agreement if the lawyer 
has agreed to be jointly responsible to the client for the 
case, and the client has agreed to that.13 Without this joint 
responsibility, the referring lawyer is doing nothing but 
recommending a lawyer and cannot share the case fee.14 

A valid agreement to share fees precludes an action for 
quantum meruit.15 However, if the referring lawyer does 
not work on the case, or share responsibility for it, the 
courts have voided such an agreement and set fees based 
on quantum meruit.16 

Scenario 3 – “The fee-sharing agreement is void 
because it violates New York’s Model Rules”
In this scenario, one lawyer resists sharing the fee because 
the fee-sharing agreement violates New York’s Model 
Rules. If the dispute is only between lawyers, and does 
not impact the client, the courts frown on one lawyer 
wielding the ethics rules as a sword against a colleague. 
They look to see whether the client has been misled or 
deceived, and knows of – and has agreed to – the fee-
sharing agreement.17 If so, they are more likely to find 
that a lawyer resisting payment had freely agreed to be 
bound by the fee-sharing agreement and benefited from 
it.18 

However, other cases hold that a fee-sharing agree-
ment violating New York’s Model Rules is unenforce-
able.19 And the courts are not bound by fee-sharing agree-
ments when setting fees in infant settlement or wrongful 
death cases – even if all lawyers agree on the sharing of 
fees.20 Such agreements constitute only “non-mandatory 
guidance.”21 

Scenario 4 – “Your share of the fee is not calculated 
that way” 
Sometimes, lawyers agree to share fees, but disagree on 
the fee. These disputes include whether the referring 
lawyer should also receive one third of the enhanced 
fee on a medical malpractice case,22 whether the refer-
ring lawyer’s one-third fee share should be reduced by 
the receiving lawyer’s later fee-sharing agreement with 
another counsel,23 and whether a successor lawyer was 
responsible for the fees of appellate counsel as part of the 
fee-sharing agreement.24 

The courts have applied traditional contract principles 
to such issues. Specific, unambiguous language remains 
the coin of the realm. Thus, in Samuel v. Druckman & 
Sinel,25 the Court of Appeals held that the referring law-

Scenario 1 – “i never agreed to share fees” 
In this scenario, there is no express written fee-sharing 
agreement. The case settles. One lawyer claims an agree-
ment to share fees, and the other denies it. These cases 
vary in result. They turn on evidence of an agreement in 
the writings between the lawyers, custom and practice, 
or parol evidence. 

A case on point is Mills v. Chauvin.4 The lawyers were 
former friends and business partners. The referring 
lawyer, Chauvin, sent a case over to Mills, who handled 
the case (the receiving lawyer). The case settled, and the 
referring lawyer claimed that the case was sent to Mills 
for him to handle on a quantum meruit basis. The receiv-
ing lawyer argued that he was entitled to one third of the 
fee, based on his agreement to that effect with Chauvin. 
The trial court and the appellate division found for the 
receiving lawyer. Emails between the lawyers clearly and 
concretely established their intent to share the fee as the 
receiving lawyer indicated, thereby forming a binding 
agreement.5 

Sometimes custom and practice and parol evidence 
establish a fee-sharing agreement, as in Carter v. Katz, 
Shandell, Katz & Erasmous.6 Mrs. Carter was the widow 
of the deceased referring lawyer Bernard Carter. He had 
referred a medical malpractice case to the defendant 
receiving firm on a 50% fee-sharing agreement. The 
dispute arose when he died, the case settled, and no fee 
issued to his estate. 

Mrs. Carter sued the firm for the estate’s 50% of 
the fee and won. The trial court found that (1) Bernard 
Carter had in the past referred 10 cases to the defendant 
firm and had received a 50% fee split on all of them; 
(2) the retainer statement filed with the Second Depart-
ment listed Bernard Carter and the defendant lawyers 
as retained lawyers; and (3) Bernard Carter had worked 
jointly on the case with the defendant law firm. These fac-
tors unequivocally demonstrated that Bernard Carter had 
referred the case under a 50% fee-sharing agreement and 
that his estate was entitled to that share of the fee. 

Scenario 2 – “You didn’t do enough work or share 
responsibility”
The receiving lawyer argues that the referring lawyer 
only did 20% of the work, even though the referring 
lawyer was due 50% of the fee under the fee-sharing 
agreement. The receiving lawyer argues that the referring 
lawyer should receive a fee based on quantum meruit. 

As between these lawyers, the law favors the refer-
ring lawyer. A written agreement between lawyers to 
divide legal fees is valid and will be enforced according 
to its terms, if the lawyer who seeks a share of the fee 
(generally the referring lawyer) contributed some work, 
labor or service toward earning the fee.7 The courts will 
not inquire into the precise value of “some work”;8 there-
fore, the fee split need not be proportional to the work 
performed.9 This is particularly true where the referring 
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4. If the referring attorney is not going to work on the 
case, the fee-sharing agreement must state that the 
each lawyer assumes joint representation for the 
case. 

5. The fee-sharing agreement should state that the cli-
ent’s fee for legal services will not be increased as a 
result of the fee and case sharing between lawyers. 

6. The client must be advised in writing of the above, 
and execute a writing agreeing to the fee sharing. 

7. For lawyers who must file retainer statements, the 
opening filed retainer statement should confirm that 
both lawyers will share the fee and set forth the per-
centages. 

8. These written agreements should be executed when 
a fee-sharing agreement is executed.

9. If there is no fee-sharing agreement, this should be 
confirmed in writing so that the “referring” attorney 
understands this up front. 

10. With in-house referrals such as in the Clark case 
above, the law firm should require that a written 
form for all such referrals be executed by the  

managing partner and the attorney bringing the 
case in. This form should be presented for signature 
when the case is first brought in. This will confirm 
that it is a referral pursuant to the existing fee-
sharing agreement. If executed, that form should 
end disagreement as to whether a particular case 
qualifies or does not qualify as a referral. It will, of 
course, also bring that issue to a head at that time if 
the managing partner will not sign the form. 

These 10 points should prevent lawyers from losing 
referral fees and help them avoid Pyrrhic fee disputes 
with colleagues. It is better for the client, bench, and bar 
that the involved lawyers enjoy the successful client out-
come they originally intended.  n
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yer was entitled to one third of the entire legal fee in the 
case, just as the fee-sharing agreement said. This was so 
even though the receiving lawyer had retained another 
lawyer to help with Frye motions and to try the com-
plex case, and the efforts of the receiving lawyer and his 
retained lawyer generated the enhanced fee.26 

Scenario 5 – “Yes, we had a referral agreement, but 
you didn’t refer this case”
In Clark v. Vicinanzo,27 general practice attorney Clark 
referred a case to the firm of Vicinanzo and Wollman.28 
The case later settled, generating a $600,000 fee to that 
firm. Clark did not receive his referral fee and sued. Woll-
man answered the complaint and cross-claimed against 
Vicinanzo for 50% of the fee based on an oral fee-sharing 
agreement whereby Wollman would get salary and 50% 
of the fee for any work that he brought in. 

Clark settled with Vicinanzo and Wollman. Wollman 
then tried his cross claim against Vicinanzo for 50% of the 
fee before a judge. The issue was not whether an enforce-
able fee-sharing agreement existed. Vicinanzo conceded 

that it did. Rather, the lawyers disagreed about whether 
Wollman had brought the case in to the firm. Vicinanzo 
said that while Wollman may have been involved periph-
erally, Vicinanzo brought the case in, so there was no 
referral and no 50% sharing of the fee. 

The trial court ruled for Vicinanzo based on conflicting 
and contradictory evidence and self-serving statements 
by the parties.29 The appellate division found no reason 
to disturb the finding of the trial court, which was best 
suited to observe and weigh the credibility of the law-
yers.30 This was a $300,000 lesson for Wollman, if he did 
refer the case to the firm, and an expensive lesson in legal 
fees and time for Vicinanzo if he didn’t. 

10 ways to Avoid Disputing – or Losing –  
Referral Fees 
No lawyer – or court – enjoys fee-sharing disputes and 
litigation. These disputes are best studied from afar. To 
ensure that vantage point: 
1. Every fee-sharing agreement should be reduced to 

writing signed by the referring and receiving law-
yer. 

2. The fee-sharing agreement must set forth the specif-
ic percentage of the fee that each lawyer will receive. 

3. The fee-sharing agreement should define the fee that 
will be shared, such as the entire fee recoverable in 
the action or, if less, words to that effect. 

If the referring lawyer does not work on the case, or share responsibility  
for it, the courts have set fees based on quantum meruit.
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